After analyzing the jurisdiction of Kenyan courts to undertake prosecutions under both international and Kenyan law, the paper concludes that that the High Court of Kenya, rather than the subordinate courts in the country is the Court with jurisdiction to entertain prosecutions of suspected non-national pirates for offences allegedly committed in the high seas. While Kenya's new Merchant Shipping law gives Kenyan courts broad jurisdiction over such suspects, the broad sweep of this new law go far beyond Kenya's obligations under both the SUA Convention and UNCLOS, which in their express terms only allow capturing states the right to prosecute. However, the inability of Somalia to arrest and prosecute such suspects suggests Kenya may exercise such jurisdiction as part of its contribution to the burden sharing in the prosecution of captured suspects. In addition, the Kenyan legislation is consistent with the common law norm that crimes defined by international law require domestic law to try or punish them. The paper also addresses several possible challenges to the broad extra-territorial scope over non-nationals created by this law under international law. It also briefly touches on some of the international humanitarian legal issues that are posed by the increasingly militarization of the multinational anti-piracy mission off the Coast of Somalia. Ultimately, the paper argues that only limited prosecutions are feasible in Kenya particularly in light of the congestion and related challenges in the country's criminal justice system.
Introduction
In an undisclosed Memorandum of Understanding signed on January 16, 2009 between Kenya and the United States, Kenya agreed to try captured pirates.
1 This is not the first time Kenya has agreed to such an arrangement. In a Thursday, December 11, 2008 Memorandum of Understanding, Kenya agreed to receive and prosecute suspected pirates captured in the High Seas by the United Kingdom.
2 The British regarded Kenya as an alternative to trying suspects in Somalia, which the British argued had "no effective central government or legal system." 3 Further, on Friday, March 6, 2009, Kenya signed a similar agreement with the European Union, and another is planned with China. 4 This paper examines Kenya's decision to receive and prosecute these suspects, as well as an important new Merchant Shipping law that confers on Kenyan Courts jurisdiction over non-nationals for piratical acts committed extra-territorially. As a prelude, first I discuss previous piracy prosecutions in Kenya after which I discuss the structure, territorial and extra-territorial jurisdiction of Kenyan Courts. Thereafter I discuss the offense of piracy jure gentium in the Penal Code and the new offenses against hijacking and robbery by non-nationals in the high Seas inaugurated by the new Merchant Shipping law. I analyze the jurisdiction of Kenyan courts to undertake these prosecutions under both international and Kenyan law, and consider the comity concerns as well as the competence of Kenyan courts to handle these prosecutions.
Based on the foregoing analysis, I conclude that the best jurisdictional basis for prosecution of non-national pirates captured by third States for extra-territorial offenses is domestic law. 5 In addition, I note that the offenses created by Kenya's new Merchant Shipping law are best tried in the High Court rather than in Subordinate Courts. I also take note of several possible challenges to the broad extra-territorial scope over nonnationals created by this law under international law. The paper also briefly touches on some of the international humanitarian and human right issues that are posed by the increasingly militarization of the multinational anti-piracy mission off the Coast of Somalia. In conclusion, I note that only limited prosecutions are feasible in Kenya as the Kenya-U.S. Memorandum of Understanding of January 2009 suggests. In this sense, Kenya ought not become an off-shoring center for captured pirate suspects off the Coast of Somalia particularly in light of the congestion and related challenges in the country's criminal justice system.
Previous Piracy Prosecution in Kenya 6
The first piracy trial in Kenya started in 2006, after the U.S. handed over to Kenyan authorities 10 Somali nationals captured "approximately 200 miles off the coast of Somalia" by the guided-missile destroyer, U.S.S. Winston Churchill. 7 The Pirates were charged before a Senior Principal Magistrate in Mombasa for hijacking the vessel MV Safina Al Bisaraat on January 20, 2006 in the High Sea, threatening the lives of its crew and demanding a ransom.
The accused were sentenced to seven years in prison each on Wednesday October 26, 2006 . 8 In sentencing them, the Court found that there was no evidence that they were fishermen rather than pirates or that any of them was a minor, as had been alleged in their defense. 9 Following the sentencing, a defense lawyer for the pirates said he would appeal the sentences since in his view, Kenyan courts had no jurisdiction over crimes committed by non-nationals in the high seas. There is also an ongoing piracy trial in which eight suspected Somali pirates were charged before a Kenyan Court in December 2008, following their seizure in the high seas by the British Royal Marines and subsequent surrender to Kenya. 
Territorial Jurisdiction of Kenyan Courts
Kenya has a three-tiered judicial system. At the bottom are subordinate courts staffed by judicial officers with titles ranging from District Magistrates at the lowest rank to Chief Magistrate at the highest rank.
11 Appeals of all criminal, civil and customary law cases heard in these subordinate courts lie to the High Court of Kenya, the second tier in Kenya's judicial system. The High Court can also call for review of any cases heard in the subordinate courts, and it enjoys original unlimited jurisdiction over all cases in the country. Appeals on questions of law from the High Court go the Court of Appeal, the highest court in the country. The Chief Justice sits on both the High Court and Court of Appeals.
Extraterritorial Civil and Criminal Jurisdiction of Kenyan Courts
The 2006 trial and conviction of pirates by a Senior Resident Magistrate suggests strongly that, under Kenyan law, subordinate courts can assume jurisdiction over extraterritorial crimes.
12 Such an extension of extraterritorial jurisdiction by subordinate courts does not however rest on a very sound legal basis in Kenya's judicial system, particularly for the crime of piracy jure gentium under Kenya's Penal Code. 13 While the Chief Justice of Kenya has power to enhance the jurisdiction of subordinate courts under Section 5(1) of the Magistrates Court Act, I can find no legislative basis in Kenyanlaw suggesting the Chief Justice can confer extraterritorial jurisdiction to a subordinate court in the absence of a statutory grant of such a power to subordinate courts. This conclusion is supported b y my reading of § 65(1) of the Constitution which provides that "Parliament may establish courts subordinate to the High Court…and a court so established shall have jurisdiction and powers as may be conferred on it by any law." It may contrary to my argument be argued that subordinate courts have jurisdiction over extra-territorial piracy by non-nationals by virtue of the new Merchant Shipping law. That would however be inaccurate based on my analysis of the respective jurisdiction of the High Court and Subordinate Courts. The best case that can be put forth authorizing subordinate courts to try suspected pirates is Section 5(1) of the High Court (Practice and Procedure) Rules which authorizes "The resident judge at Mombasa and every other judge before However, the High Court does clearly have extra-territorial jurisdiction, both as an admiralty court 14 and I would argue as a Court defined by the Constitution of Kenya as a Court of "unlimited original jurisdiction" in criminal as well as civil cases. 15 The High Court's admiralty jurisdiction is however only exercisable "in conformity with international law and the comity of nations."
16 Therefore, civil claims may be brought in Kenya for recovery of losses arising from piratical attacks in the high seas. In fact, Kenyan courts have shown willingness, though not decided affirmatively, to extend the scope of the country's Marine Insurance Act 17 extraterritorially to cover a loss under an insurance policy for piracy outside Kenya's territorial waters. 18 In that case, a defendant insurance company argued against being held liable for piratical acts that resulted in a covered loss because 1982 United Nations Law of the Sea Convention (UNCLOS) defines piracy as a conduct "directed against a ship, aircraft, persons or property in a place outside the jurisdiction of any state." 19 The Court rejected this reasoning, noting in part that there was "no reason to limit piracy to acts outside territorial waters, in the whom admiralty proceedings are pending…to appoint a magistrate not below the rank of magistrate of the first class to be deputy marshal and the deputy marshal shall have in relation to those particular proceedings, subject to the direction of the judge, the power, authority, duties and functions of the Admiralty marshal," id. Even if this rule was read to confer on subordinate courts jurisdiction to try nonnational pirates not captured by Kenya for piratical acts in the high seas, these rules are not themselves legislatively promulgated. As such, they do not in my view form a legislative basis for extra-territorial jurisdiction for subordinate courts. A more direct reference of the power of Subordinate Courts to have jurisdiction over piracy is § 4 of the Criminal Procedure Act, Chapter 75 of the Laws of Kenya which provides the High Court of 'a subordinate court' may try offences in the Penal Code. Under the First Schedule of the Criminal Procedure Code, piracy jure gentium is listed as triable by a "subordinate court of the first class presided over by a chief magistrate, senior principal magistrate, or a senior resident magistrate," id. I am unsure if the inclusion of piracy in this Schedule as triable in Court's other than the High Court conclusively settles the jurisdiction over piracy by subordinate courts. Even if it does, the offences created by the new Merchant Shipping law are not as yet similarly included in this schedule. I therefore conclude that the jurisdiction of subordinate courts over non-national pirates for piratical acts committed in the high seas does not have conclusive support under Kenyan law. 14 § 4(1) of the Judicature Act (Rev. 1988) provides: The High Court shall be a court of admiralty in matters arising in the high seas, or in territorial waters, or upon any lake or other navigable inland waters in Kenya." Similarly, the Merchant Shipping Act defines court as the "High Court exercising its admiralty jurisdiction." § 4(2) provides that "The admiralty jurisdiction of the High Court shall be exercisable -(a) over and in respect of the same persons, things and matters and (b) in the same manner and to the same extent, and (c) in accordance with the same procedure, as in the High Court of England, and shall be in conformity with international laws and the comity of nations." 15 § 60(1) of the Kenyan Constitution provides that "There shall be a High Court, which shall be a superior court of record, and which shall have unlimited original jurisdiction in civil and criminal matters and such other jurisdiction and powers as may be conferred on it by the Constitution or any other law." 16 § 4(2) (c) of the Judicature Act (Rev. 1988) id. 17 Chapter 67 of the Laws of Kenya. 18 In Omar Shariff Abdalla v. Corporate Insurance Co. Ltd., (High Court of Kenya at Mombasa, Civil Suit 320 of 1998 (Judgment of Khaminwa J. Dated 29 th July 2005) eKLR. Notably, in this case the parties agreed that the "vessel was operating within geographical limits set out in the policy," id. at 2. However, the pirate attacks that resulted in the claim in this case occurred "in Somali waters near Kismayu,' id. The court's jurisdiction to prescribe in this case was not in issue even though the piracy was extra-territorial and the ship was registered in Tanzania in light of the fact that the defendant Corporate Insurance Co. Ltd -a private international company -had offices in Nairobi. 19 Id. at 6 (emphasis added).
context of an insurance policy if a vessel was in the ordinary meaning of the phrase 'at sea' or if the attack upon her could be termed a maritime offense." 20 The Court therefore construed the term 'at sea' and 'maritime offense' as capable of giving rise to the High Court's jurisdiction extraterritorially. 21 Of course the extraterritorial application of a civil statute does not preclude non-Kenyan citizens brought before Kenyan courts to stand trial for alleged piratical acts outside Kenya's territorial jurisdiction to argue that Kenyan courts do not have personal jurisdiction over them because of the extraterritorial location of their acts. The attorney representing the 10 convicted pirates in 2006 suggested such a challenge, as we saw above.
Jurisdiction Over Extra-Territorial Piracy: The High Court's Unlimited Original Clause
The Constitution of Kenya grants the High Court expansive jurisdiction. This grant of jurisdiction is the root of the Court's jurisdiction under Kenyan law. The Constitution is the supreme law of the country and any law inconsistent with the Constitution is considered void. 22 The Constitution's grant of jurisdiction to the High Court is extremely broad. Section 60 terms this jurisdiction "unlimited original jurisdiction in civil and criminal matters." While this provision does not explicitly suggest that the High Court's jurisdiction is extra-territorial, the Constitution does not limit it to civil or criminal cases on Kenya's territory. In my view, to the extent that the Constitution's establishes the jurisdiction of the High Court, with no reference to whether the civil or criminal acts that may form the subject matter of the suit occurred in the territory of the Republic of Kenya, strongly suggests the Constitution confers upon the High Court a wide swath of power. Such jurisdiction, in my view, includes extraterritorial jurisdiction as long as it conforms to international law as required by the Judicature Act. This must be so when one reads the conferment of jurisdiction on subordinate courts in the Magistrate's Court Act. Section 3(2) of that Act confers jurisdiction on Magistrate's Court "throughout Kenya." This strongly suggests that Magistrate's or subordinate courts in Kenya merely or only have territorial jurisdiction. 23 That is a major reason that prosecuting non-national pirates for acts outside Kenya in subordinate courts poses potential difficulties for the prosecution should a conviction procured in a subordinate court be appealed on this ground.
There is another reason that heavily leans against prosecution of piratical acts by nonKenyan nationals outside Kenya's territorial jurisdiction in subordinate courts. The clause "any other law" certainly includes the law of nations. 25 This means that the High Court's jurisdiction over piratical acts outside Kenya by non-Kenyan nationals may arise from the law of nations. Kenya's highest court, the Court of Appeals has held that "Kenya as a member of the international community subscribes to international customary laws and has ratified various international covenants and treaties." 26 The upshot of my argument is therefore that the High Court of Kenya has jurisdiction both under the Constitution, as well as under the law of nations to try persons for offenses against the law of nations. This is the most defensible legal basis for prosecuting nonnational pirates for extraterritorial piratical conduct in Kenya. 27 This position is further fortified by the fact that piracy jure gentium and other crimes of an international law character that are triable in domestic courts cannot be directly created by customary or international law without a domestic statute conferring such jurisdiction. 28 In short, it is not that customary international law that has created the offense of piracy directly as a triable offense in a Kenyan court, or that the Constitution has effectively assimilated the customary international law crime into Kenyan law. Rather, my argument here is that the Constitution of Kenya establishes a legal basis for the High Court's extraterritorial jurisdiction over non-nationals. Further, the power to prosecute such piracy is explicitly recognized in the Kenyan Penal Code.
The Kenyan Penal Code Confers Jurisdiction Over Piracy Jure Gentium
Although Kenya has no universal jurisdiction statute, its Penal Code criminalizes piracy, both in Kenya's territorial waters as well as in the High Seas. definition of piracy as a crime within Kenya's territorial waters may be surprising given that piracy under international law is often understood as a crime committed in the high seas rather than in territorial waters or ports. 30 The statute in the relevant part provides that "[a]ny person who, in territorial waters or upon the high seas, commits any act of piracy jure gentium is guilty of the offence of piracy." 31 This is universal jurisdiction given that a pirate's contacts with Kenya are totally irrelevant to the question of whether or not a Kenyan court has jurisdiction to prosecute the pirate. This view is also consistent with the outcome in the 1934 House of Lords decision, In re Piracy Jure Gentium, where the court held that "with regard to crimes as defined by international law, that law has no means of trying or punishing them. The recognition of them as constituting crimes, and the trial and punishment of criminals are left to the municipal courts of each country." Kenyan Penal Code applies to crimes within Kenya, 34 it also applies to crimes committed partly within and partly outside of Kenya. 35 While the Penal Code does not explicitly confer jurisdiction for crimes entirely outside of Kenya, the fact that it criminalizes piracy committed on the high seas that is also a crime recognized under the law of nations confers jurisdiction on the Kenyan High Court as I argue more fully below. Such an interpretation is supported by English precedents such as In re Piracy Jure Gentium which Kenyan courts on a question of first impression would consider persuasive authority.
The downside with prosecution of piracy jure gentium under the Penal Code is that it provides prosecutorial authorities with little domestic law guidance on what the elements of the crime of piracy jure gentium are. Suffice it to say, the crime of piracy jure gentium in the Kenyan Penal Code is a reflection of a similar prohibition in Article 101 of the United Nations Law of the Sea Convention, 36 which Kenya ratified on 23 rd of March 1989. 37 The lack of guidance on the elements of the crime of piracy in the Penal Code will, however, not be an issue any longer. This is because the Kenyan Parliament recently passed the Merchant Shipping Bill, which incorporates the offence of piracy jure gentium as well as new offences of robbery and hijacking of ships on the high seas and in Kenya's territorial waters consistently with Kenya's obligation under the Convention on Suppression of Unlawful Acts on the Sea (SUA), which I discuss in the next section. Notably though, suspects already captured for piratical acts prior to the President signing this new law are only prosecutable for the crime of piracy jure gentium under the Penal Code as we have seen above. The reason is straightforward -like in many countries, ex post facto crimes are prohibited in Kenya. 38 Therefore, prosecutions under the new Merchant Shipping law will have to have been committed after it comes into effect. 34 See Kenya Penal Code, supra note 27, at § 5 (providing "The jurisdiction of the courts of Kenya for the purposes of this Code extends to every place within Kenya, including territorial waters."). 35 See id. at § 6 ("When an act which, if wholly done within the jurisdiction of the court, would be an offence against this Code, is done partly within and partly beyond the jurisdiction, every person who within the jurisdiction does or makes any part of such act may be tried and punished under this Code in the same manner as if such act had been done wholly within the jurisdiction."). (1982) . 37 Section 101 of UNCLOS defines piracy as any of the following acts: (a) any illegal acts of violence or detention, or any act of depredation, committed for private ends by the crew or passengers of a private ship or a private aircraft, and directed: (i) on the high seas, against another ship or aircraft, or against persons or property on board such ship or aircraft; (ii) against a ship, aircraft, persons or property in a place outside the jurisdiction of any State; (b) any act of voluntary participation in the operation of a ship or of an aircraft with knowledge of facts making it a pirate ship or aircraft (c) any act of inciting or of intentionally facilitating an act described in subparagraph (a) or (b 39 Thus, under both domestic and international law, Kenya has undoubtedly expressed its concern about threats to the safety and security of passengers, crews and their ships in the high seas.
Section 368 of Kenya's new Merchant Shipping adopts the definition of piracy contained in Article 101 of UNCLOS (1982) . Section 369 of the new law adopts the offences contained in Article 3 of the SUA Convention of hijacking and destroying ships with some minor modifications. 40 To address non-Kenyan pirate suspects operating outside Kenya's territorial and maritime jurisdiction, Section 369 (4)(a) provides that these offenses shall apply "whether the ship…is in Kenya or elsewhere," 41 or whether the offences were "committed in Kenya or elsewhere" or whatever the nationality of the an no penalty shall be imposed for such a criminal offence that is severer in degree or description than the maximum penalty that might have been imposed for that offence at the time when it was committed. (5), a person who unlawfully, by use of force or by threats of any kind seizes a ship or exercises control of it commits the offence of hijacking a ship (2) Subject to subsection (5), a person commits an offence if he unlawfully and intentionally (a) destroys a ship (b) damages a ship or its cargo as to endanger, or to be likely to endanger, the safe navigation of a ship; (c) commits, on board a ship, an act of violence which is likely to endanger the safe navigation of the ship; or (d) places or causes to be placed on a ship any device or substance which is likely to destroy the ship or is likely so to damage it or its cargo as to endanger is safe navigation. Id. at § 370(7). The penalty for this offense is a fine "not exceeding five hundred and fifty thousand (Kenya) shillings," id. at § 426. 53 For example, the law defines "act of violence" as any done in or outside Kenya if "it constitutes the offence of murder, attempted murder, manslaughter, or assault," id. at § 369(7) "acts of violence" (a) and(b). Similarly, it defines "unlawfully" whether committed in or outside Kenya as meaning "an offense under the law of Kenya," id. at § 369(7) "unlawfully" (a) and (b The new Merchant Shipping law provides that prosecutions for offenses defined in it may, "without prejudice to the provisions of any other law relating to prosecutions, be conducted by any officer appointed under" the new law and "specially authorized in writing in that behalf by the Attorney General." 55 This provision does not however appear to remove from the regular Kenyan judicial system the prosecution of piracy or robbery of ships. 56 Rather, this provision seems to relate to the myriad other maritime related civil offences created under this new law.
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The New Law's Extraterritorial Jurisdiction and UNCLOS
Article 105 of UNCLOS provides that "[t]he courts of the State which carried out the seizure [of pirates] may decide upon the penalties to be imposed, and may also determine the action to be taken with regard to the ships, aircraft or property, subject to the rights of third persons acting in good faith."
58 It has been suggested that this provision gives jurisdiction to prosecute pirates solely to capturing States as a matter of customary international law. 59 Here, it is important to remember the authoritative study of the law of piracy undertaken by Alfred P. 54 Merchant Shipping Act at § 371. 55 Id. at § 425. 56 Notably, § 427(3) provides that this jurisdiction shall not be "in addition to, and not in derogation of, any jurisdiction or power of the court under any other law." In addition, the new law establishes jurisdiction over Kenyans and non-Kenyans who commit offenses on board a Kenyan ship whether on the high seas, any foreign port, or on board any foreign ship here he does not belong, id. at § 429. This law further provides that offences or complaints made under it shall be 'deemed to have been committed in any place in Kenya' where the offender and person complaining 'may be for the time being' for the purpose of establishing jurisdiction over them. In the Kenyan judicial system, the Admiralty Judge is any judge of the High Court of Kenya sitting in Mombasa. 57 For example, § 417 of the new law establishes an offence for failure to comply with an improvement notice issued by an inspector to a ship owner, master of member of a ship crew who is in violation of any provision of the statute. This law further provides that offences or complaints made under it shall be 'deemed to have been committed in any place in Kenya' where the offender and person complaining 'may be for the time being' for the purpose of establishing jurisdiction over them. Id. at § 427. 58 62 While recent reference to Article 105 of UNCLOS has sought to establish where jurisdiction for prosecution of suspected pirates seized in the high seas lies, what has often gone unnoticed is the expansive "enforcement jurisdiction" to seize not only such pirates but also "any pirate ship or aircraft" and "any property on board" -a view consistent with the view that naval powers have "a special authority to safeguard international commerce based on the[ir] special interest, military strength and moral assertiveness." 63 Given the inconsistency in the practice of states to norms defining jurisdiction over piracy, it is unclear how much weight a domestic tribunal prosecuting pirates ought to place on say the definition of piracy in Article 101 of UNCLOS, especially if there is no mirror domestic law.
I want to return to the question of jurisdiction over suspected pirates captured in the high seas. The few contemporary cases of prosecution of pirates that I have come across strongly suggest the accuracy of Alfred Rubin's argument about the mixed legacy of natural and positive law in the law of piracy. These contemporary examples show that while piracy continues to be universally condemned consistent with the views of naturalists, jurisdiction over their prosecution continues to be defined by national legislation as positivists preferred. Examples in line with Article 105 of UNCLOS, include reports that the government of Somaliland 64 has on more than one occasion 60 ALFRED P. RUBIN, THE LAW OF PIRACY 360 ( 2d ed. 1998). 61 Id. 62 Id. at 341 (concluding that "[t]hus the Harvard draft must be evaluated on its own merits as a legislative proposal, and cannot be supported as a reflection of a scholarly analysis of precedent and theory," id and stating too that "the Harvard researchers thus did not necessarily diminish the value of their proposals as an exercise de lege ferenda," id. at 340). 63 Id. at 318. According to Rubin, "'piracy' with regard to foreign officials remained as it existed in the nearly nineteenth century…a perjorative applied to non-European and unrecognized rebel military forces which the statesmen wished to attach a sense of illegality under international law….The failures in practice to encourage non-European societies to conform their behavior to the needs of European commerce by calling their military arms, or even their governments, 'piratical', appears not to have been noticed by statesmen, who persisted in using the word 'piracy' and its derivatives to refer generally to illegality either to withdraw from that usage, withhold the legal results that they had argued should flow from it, or to apply the law of war to conflicts that ensued," id. at 314. 64 Kenya's new maritime law does not avoid these questions of jurisdiction and standing over non-national piratical acts and robbery on the high seas. As we saw above, it does so by explicitly defining the crimes of robbery and attacks on vessels on the high seas as crimes under Kenyan law notwithstanding the nationality or location of the crimes in the high seas. Kenya's new maritime law follows SUA's model of criminalizing acts of violence against vessels in the high seas and in particular under Article 9. Article 9 provides that the Convention does not in any way affect "the rules of international law pertaining to the competence of States to exercise investigative or enforcement jurisdiction on board ships not flying their flag." 72 A very elastic interpretation of this clause could be argued as acknowledging the existence of the traditional bases of the jurisdiction to prescribe in circumstances other than those relating to States that capture suspected pirates.
For example, a state may exercise jurisdiction to prosecute suspected pirates who injured or killed a person of their nationality or who destroyed or robbed that person's property under the passive personality principle even if such conduct occurred in the high seas.
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While in the past, the U.S. was reluctant to assert extraterritorial criminal jurisdiction over non-U.S. nationals, the U.S. Congress has expanded since the extra-territorial reach of its statutes over non-nationals to protect U.S. nationals. 74 Indeed, under rules of jurisdiction, to prescribe some connection or relationship between the prescribing state 71 See also RUBIN, THE LAW OF PIRACY, supra note 58 (noting that the approach in the ILC's Draft articles "avoids all considerations of 'standing', the legal link between the incident or the accused or his victim, on the one side, and the state seeking to extend jurisdiction on the other."). 72 29004, available at http://www.unhcr.org/refworld/docid/3ae6b3664.html.,Indeed, the last two paragraphs f the SUA Convention provide that: "…matters not regulated by this Convention continue to be governed by rules and principles of general international law" and the last paragraph, "…the need for all States, in combating unlawful acts against the safety of maritime navigation, strictly to comply with rules and principles of general international law. Like the U.S.'s experience in extending jurisdiction through the passive personality principle, as we saw above, Kenya's new Merchant Shipping law appears to expand the country's extraterritorial jurisdiction over crimes relating to shipping in the high seas even beyond those involving non-Kenyan nationals or interests. Recall, that the new law applies the offences of hijacking and robbery of ships irrespective of whether the ship is in Kenya or elsewhere, and irrespective of the nationality of the person committing the act. For this reason, the prosecution of these crimes may be contested on too broad an expansion of Kenya's extraterritorial jurisdiction to prescribe where the offences alleged have a remote connection to Kenya.
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The best case Kenya could make to defend its new broad extra-territorial reach over nonnationals for piratical attacks on the high seas captured by third countries is the practice of English Courts. Kenya's Judicature Act explicitly authorizes the High Court in exercise of its admiralty jurisdiction to adopt the same jurisdiction as the 'High Court in England.'
77 While the British Merchant Shipping Act of 1995 confers only territorial jurisdiction on British courts for offences such as pollution, 78 piracy committed in the high seas does not limit the admiralty jurisdiction of British courts in a similar manner. (to the effect that "English courts have jurisdiction to try all cases of piracy jure gentium in whatever part of the high seas and upon whosoever's property it may be committed, and whether the accused are British subjects or the subjects of any foreign state with whom Her Majesty is at amity," id) It is therefore not accidental that a recent change in the High Court of Kenya website alludes to piracy on the high seas as falling within the Court's admiralty jurisdiction. 80 Before leaving the question of jurisdiction to prescribe, it may be apposite to note that the recent U.S./Kenya and EU/Kenya memoranda of understanding, under which Kenya would prosecute captured pirates in the high seas, could be argued to establish jurisdiction by agreement. This kind of jurisdiction is often used to establish jurisdiction over non-national forces on foreign territory. 81 In some jurisdictions, treaties with 'extradite or prosecute' provisions have been interpreted as establishing jurisdictional agreements among the contracting parties to extradite or prosecute offenders. 82 Such an agreement to prosecute an offender captured on the high seas by a SUA contracting party has recently been suggested to defend jurisdiction over a non-national in the high seas in the case of a one-ship piracy 83 even when such a defendant is brought within a court's jurisdiction involuntarily.
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If this is so, could it be for purposes of international law that jurisdiction to prescribe for crimes of international law has been reconfigured from norms providing "'which state can exercise authority over whom, and in what circumstances' to norms that establish under what conditions the international community…may prescribe international rules of conduct"? 85 In short, is universal jurisdiction over widely condemned conduct such as piracy and slavery the norm today? While this argument has support in customary international law, without a domestic statute establishing jurisdiction over extraterritorial conduct with little nexus to a country poses jurisdictional difficulties to prosecute.
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While Kenya may certainly be able to show its interests in the safety of commercial shipping and of the delivery of humanitarian assistance through the Gulf of Aden and in the Indian Ocean, its interests may not be any more superior to those of other nations where the commerce is not destined to or through Kenya. In any event, Kenya's new Merchant Shipping law's extraterritorial jurisdiction over non-nationals exceeds the bases for jurisdiction in the SUA Convention. As such, the strongest base for Kenya's jurisdiction over non-national piratical acts in the high seas is its own laws and the choices it will make to prosecute such cases. So far, it is reported that the U.S./Kenya memorandum of understanding is not a wholesale acceptance to prosecute all suspects captured in the High Seas. Rather, Kenya has agreed to selectively prosecute only a limited number of such pirates. 87 94 Kenya's new extraterritorial piracy law has to be examined to see if it is prejudicial to Somalia, a State with no effective control over its territory or its maritime jurisdiction. This is a primary reason accounting for the use of Somalia as a launching pad for piratical attacks. The Security Council has encouraged all States and "in particular flag, port and coastal States, States of the nationality of victims and perpetrators of piracy and armed robbery, and other States with relevant jurisdiction under international law and national legislation," to cooperate in both the investigation and prosecution of those responsible for piratical acts and robbery on the high seas. However, Somalia's juridical statehood is not in question. 96 It is represented in international bodies like the United Nations 97 and recently contributed a judge to the International Court of Justice.
98 Because of its lack of effective control, a variety of private actors emerged to command the lucrative gateways to foreign markets from the port cities of Kismayo and Mogadishu. 99 The emergence of piratical attacks from these Somalia cities is further evidence of the loss of their commercial significance and the threat posed to global commerce in one of the major lanes of maritime transport in the [n]early all governments recognize shadow states as interlocutors in global society and conform to the practice of extending sovereignty by right to former colonies. This principles applies I cases where formal state capacity is practically nil. For example, Somalia holds a seat in the United Nations, exists as an entry in World Bank tables, and presumably has access to foreign aid, provided an organization there can convince outsiders that is the rightful heir to Somalia's existing sovereignty…Jackson observed that this leads to external support for de jure sovereignty of states with very weak internal administrations, relieving rulers of the need to strengthen institutions to protect productive groups in society, from which regimes could extract income." William Reno, Shadow States, supra note 89, at 45. 98 world. 100 Markets of violence, 101 such as for piratical attacks in the high seas, evidence the uphill challenges that confront the Transitional Federal Government of Somalia to consolidate itself into an effective government. If the people of Somalia and their interests in building effective structures of governance, and in addressing the problems that drive some of them to engage in piracy, is the concern of the international community as it should be, then clearly a comity concern arises. 102 Indeed, the representative from the Transitional Government of Somalia noted that supporting Somalia's engage in a comprehensive peace process should not be sidelined by efforts to address piracy in the Security Council.
103
That is why more effective regional and international efforts should be redoubled including the Djibouti Peace Process under the auspices of the Inter-governmental Association on Development (IGAD) as well as the African Union Mission in Somalia (ANISOM) 104 so that efforts to end piracy are not undertaken in isolation of the larger crisis in Somalia. Kenya has been at the forefront in supporting the Transitional Federal Government of Somalia as well as in combating piracy off its coast. 105 While Kenya has 100 The Suez Canal which links the Red Sea to the Indian Ocean off the Gulf of Aden is one of the most important shipping lanes in the world. It reduced sea journeys off through st Extra-Ordinary Session of the Inter-Governmental Authority on Development (IGAD) Council of Ministers, Addis Ababa, Ethiopia (Dec. 22, 2008) (noting and reiterating IGAD's position that "the escalation of acts of piracy along Somali waters is a symptom of the overall economic, political, security and social problem afflicting Somalia in the last 18 years, and that sustainable solution can only be achieved through addressing the root causes, in particular through the establishment of institutions of governance and protection of the people of Somalia," id. at ¶ 14). See also S.C. Res. 1853, supra note 92 (noting the importance of this mission). This resolution also lists several other initiatives established to conduct a variety of activities relating to the restoration of peace and stability in Somalia. There is also an International Contact Group on Somalia that includes Somalia's development partners in the EU and elsewhere. The UN Secretary General has also appointed a UN Special Representative of the Secretary General for Somalia. 105 In November 2005, Kenya pledged to increase naval patrols to combat piracy off the Indian Ocean coast. In September that year, the country had acquired a new high-speed boat for that purpose. security concerns arising from its shared border with Somalia and has even returned Somalia refugees across the border, 106 it would be implausible to make the case that the Kenyan government does not believe any comity concerns may arise from the manner in which it conducts its relations to Somalia. 107 Kenya has to implement its new extraterritorial authority over non-nationals carefully in light of the unlikely reciprocal comity consequence that Somalia would hale Kenyans with little contact to Somalia for conduct arising entirely in the high seas.
108 Such care is not unwarranted given recent UN Security Council resolutions allowing third states to pursue pirates within Somalia's territorial waters 109 and another effectively permitting such States to engage in a land pursuit. 110 What is more, there are suggestions of establishing an internationally administered coast guard for Somalia, 111 that may for all intents and purposes end up being regarded as an occupying force and produce the kind of reaction to U.S. forces in Somalia of the early 1990s. 112 The last time the Security Council authorized the "use of all necessary means" with respect to Somalia, it turned out to be a major turning point in committing UN forces to peace making in Somalia in particular and Africa in general. 113 The failure of United Nations Operation In Somalia (UNISOM I and II) of the 1990s can be accounted for in part because where "people are dying in large numbers because of civilian conflict, the illusion should be discarded of a type of intervention that does not immediately interfere with the domestic politics of a country and does not include a nation-building component." 114 Thus, dealing with piracy to protect the interests of safe maritime commerce backed up with the most intrusive authorizations of the use of force on Somali territory and territorial waters, without a concomitant commitment to rebuilding the Somali state is to repeat the mistakes of the 1990's and may ultimately not end piracy. 115 
Concerns of International Humanitarian Law
The Security Council has called upon States engaged in the capture, investigations, prosecutions and all aspects of addressing piracy to ensure their conduct was "consistent with application international law including international human rights law." 116 In addition, in Resolution 1851 of December 16 th , 2008, the Security Council urged these anti-piracy efforts to be "undertaken consistent with applicable international humanitarian and human rights law." These Security Council decisions for the observance of international law in the conduct of anti-piracy efforts are crucial particularly given the council has authorized the use of "all necessary means" including on Somali territory and territorial waters as we saw above. There is an increasing and really unprecedented presence of naval power and presence off the Indian Ocean Coast. The countries involved are Russia, France, Norway, Great Britain, Turkey, Germany, India, China, South Korea, Iran, Canada, Malaysia, the United States and Kenya, among others. In November 2008 the EU announced its first ever naval mission -combating piracy off the Coast of Somalia. 118 The British Navy leads this EU force. On its part, the United States created a new Maritime Security Patrol Area in the Gulf of Aden in August 2008 and established Combined Task Force 151 to counter piracy, deter drug smuggling and weapons trafficking. 119 India has argued in favor of a U.N.-authorized force in place of this patchwork of US-allied and EU forces. 120 In early December 2008, France reported having already arrested 12 pirates but to date they are yet to be formally charged in court. 121 Indeed, there are reports of many other arrests of suspected pirates, but much fewer accounts of their release or of charges being preferred against them. 122 Thus this huge militarization of combating piracy is likely to create large numbers of suspected pirates held in undisclosed locations inconsistently with their rights to process under international law. Some reports suggest that the mission of the Combined Maritime Forces off the Coast of Somalia to "disrupt and deter" rather than to capture and hold these suspects accountable. 123 Even if this is the mandate of the forces off the Coast of Somalia, the importance of having regard to international humanitarian law in the disruption and deterrence of piratical acts remains crucial. For example, the capture of the suspects now on trial in the Netherlands by the Danish navy was procured by firing flares at their vessel, which caught fire and the suspects were then rescued before they drowned. 124 While this incident had a happy ending, it does point to the importance of bearing in mind the importance of international humanitarian law.
Concerns of Prosecuting Piracy in the Kenyan Judiciary
There are legitimate concerns about the independence, congestion and corruption 125 of the Kenyan judiciary. These concerns go back a long way. 126 Although the Attorney General is constitutionally empowered to require the Commissioner of Police to investigate any matter which relates to any alleged or suspected offence, 127 long time Attorney General Amos Wako has often argued that the Commissioner of Police failed to comply with his directives to investigate certain offences. 128 The Attorney General and the Commissioner of Police are currently under pressure to resign following a scathing report of their inability to order the investigation and prosecution of extrajudicial killings by security force by the United Nations Special Rapporteur on Extra Judicial, Arbitrary or Summary Executions, Philip Alston. 129 Thus, there is a sense in which Kenya's agreement to prosecute pirates sits uncomfortably with the challenges facing its investigatory and prosecutorial system at home. These challenges are compounded by "inadequate resources, inadequate remuneration of prosecutors, staff attrition, and placement of the police and the prosecutors under two allegations will certainly taint the outcomes of such trials especially because of the difficulty of establishing the truthfulness of such allegations in light of the lack of independently verifiable evidence -except perhaps medical evidence if the suspects are handed over to Kenyan authorities without inordinate delays after their capture.
Conclusions
In my view, only limited prosecutions of suspected pirates who are non-nationals that charged with extraterritorial piratical conduct ought to be brought for prosecution to Kenya. While Kenya's new Merchant Shipping law gives Kenyan courts broad jurisdiction over such suspects, the broad sweep of this new law go far beyond Kenya's obligations under both the SUA Convention and UNCLOS, which in their express terms only allow capturing states the right to prosecute. However, the inability of Somalia to arrest and prosecute such suspects suggests Kenya may exercise such jurisdiction as part of its contribution to the burden sharing in the prosecution of captured suspects. 138 In addition, the Kenyan legislation is consistent with the common law norm that crimes defined by international law require domestic law to try or punish them. Kenya's new Maritime Shipping law's expansive extraterritorial scope over non-national pirates captured by third states raises important questions about the jurisdiction of subordinate courts as a matter of Kenyan law. In addition, the exercise of this new mandate, if exercised by the Kenyan High Court as argued here, suggests that Kenya has a truly universal jurisdiction statute over piracy.
